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Executive Summary i 

This tax alert summarises the recent 

ruling of the Income Tax Appellate 

Tribunal, Ahmedabad (ITAT) in the 

case of Shri. Krupeshbhai N. Patel1 

(Taxpayer) on following issues: 

• Whether in reckoning the period of 

‘three months prior to the record 

date’, the record date is to be 

included? 

• Whether the conditions of holding 

period pre and post record date 

prescribed under Section 94(7) of 

the Income Tax Act (ITA) are 

cumulative or alternative conditions? 

The Taxpayer, an individual, sold 

mutual fund units on 06.02.2006 which 

were purchased on 20.10.2005, the  

                                                 
1
 (590/Ahd/2011) along with 15 similar 

cases 

 

 

record date in respect whereof fixed as 

20.01.2006. He claimed short term 

capital loss on such sale. The Tax 

Authority rejected Taxpayer’s claim 

applying Section 94(7) of the ITA which 

prescribed that loss arising on sale of 

units shall be disallowed if the units are 

acquired within 3 months prior to the 

record date; and they are sold within 9 

months after the said date. According 

to the Tax Authorities, while reckoning 

the period of 3 months or 9 months, as 

the case may be, the record date is 

required to be included. Further, the 

Tax Authorities argued that if the units 

are sold within 9 months prior to the 

record date, the loss on the sale of the 

units is to be disallowed even if the  

 

 

 

units are held for a period of more than 

3 months prior to the record date.  

ITAT held that: 

•  While reckoning the three months 

period, the record date is to be 

included 

• For disallowance of the loss pursuant 

to Section 94(7) of the ITA, the twin 

conditions of holding of unit for a 

period of less than: (a) 3 months 

prior to the record date, and (b) 9 

months after the record date, should 

be cumulatively satisfied; in the 

instant case, both the conditions 

having been satisfied, the loss is to 

be disallowed. 
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Background 

As a Special Anti Avoidance Rule, 

Section 94(7) of the ITA prescribes 

that, where any person buys any 

mutual fund, shares or securities within 

a period of three months prior to the 

“record date” and  sells or transfers 

them within a specified period2 after 

such ‘record date’; then the loss arising 

on sale or transfer of such securities or 

units, as the case may be, to the 

extent of dividend earned, would be 

disallowed in the  computation of  

taxable income. 

Facts 

During the Financial Year 2005 – 06, 

the Taxpayer had sold  mutual fund 

units on 06.02.2006 which were 

purchased on 20.10.2005, the record 

for dividend in respect whereof fixed as  

20.01.2006. The Taxpayer claimed 

short term capital loss on the sale. The  

                                                 
2 3 months in case of shares and 9 months 

in case of units of mutual fund 

 

 

Tax Authorities, pursuant to provisions 

of section 94(7) of the ITA, disallowed 

the claim. On appeal, the first appellate 

authority confirmed the disallowance. 

Hence, the Taxpayer appealed to the 

ITAT, whose ruling is discussed 

hereinafter. 

Taxpayer’s contentions 

• In reckoning of the 3 months period 

under Section 94(7) of the ITA, 

considering the significance of the 

word ‘prior’ preceeding the word 

‘record date’; the record date stands 

excluded. Hence, for the aforesaid 

section to be attracted in the instant 

case, the terminal date (record date) 

for computing the period of 3 

months would be 19.01.2006 

corresponding to the purchase date 

of 20.10.2005 

• Section 9(1) of the General Clauses  

Act, 1897 inter alia lays down that 

for the purpose of including the last 

in a series of days or any other  

 

 

period of time, it will be sufficient to 

use the word ‘to’. Hence, the phrase 

‘prior to record date’ would mean 

exclusion of the record date in 

reckoning of the 3 months period 

• Accordingly, in the instant case the 

period of three months prior to the 

record date should be reckoned as 

follows: 

� from 21.12.2005 to 20.01.2006 – 

1st month 

� from 21.11.2005 to 20.12.2005 – 

2nd month 

� from 21.10.2005 to 20.11.2005 – 

3rd month 

• Thus, corresponding to the record 

date of 20.01.2006, disallowance u/s 

94(7) of the ITA would have been 

attracted if the units were purchased 

on or after 21.12.2005  

Tax Authority’s contentions 

• The period of 3 months prior to the 

record date in the instant case refers 

to the period which starts on 
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20.10.2005 and terminates on 

20.01.2006 – which is the record 

date, hence, the purchase of units 

was made within the specified period  

that attracts disallowance of loss 

• Even if it is presumed that the 

purchase of the units was made 

beyond the stipulated period of 3 

months, the sale of the units made 

within 9 months from the record 

date does attract disallowance of the 

loss, because, for disallowance u/s 

94(7) to be attracted, it is sufficient 

that either purchase of the units or 

the sale of the units are made within 

the specified period of time 

ITAT Ruling 

• In view of the ITAT decision in 

Shambhu Mercantile Ltd. [116 TTJ 

784(Delhi)] and Ashok Kumar  

Damani [138 TTJ 45 (Mum)], it must 

be held that all the three conditions 

as prescribed under clauses (a),(b) 

and (c) of section 94 (7) are  

 

 

required to be cumulatively satisfied. 

Accordingly, the Tax Authority’s 

contention that disallowance of loss 

u/s 94(7) of the ITA can be invoked 

upon satisfaction of conditions – 

either as to purchases or as to the 

sales, within the specified period is 

sufficient, is to be rejected 

• The words ‘prior’ and ‘record date’ 

have equal significance and even if 

the General Clauses Act is to be 

applied, it does not mean that 

‘record date’ does not have any 

significance, because it was 

incorporated purposely in the ITA. 

• ITA is not saying that the unit is to 

be acquired within a period of three 

months to the record date, but it 

says that any person who buys or 

acquires any unit within a period of 

three months prior to the record 

date, would attract the disallowance 

• Hence, there is no merit in the 

argument of the Taxpayer that he  

 

 

had not purchased the units within 

the period of 3 months prior to the 

record date. The facts, that he had 

sold the units within 9 months from 

the record date, and that he had 

earned dividend on the units which is 

exempt from tax, are undisputed. 

Thus, all the three conditions of 

Section 94 (7) of the ITA having 

being satisfied cumulatively, the loss 

to the extent of dividend amount is 

liable to disallowance 

Our Comments 

This ITAT ruling clarifies that, 

disallowance of loss to the extent of 

dividend amount, in a case where 

shares or units carrying dividend 

rights, are purchased or sold within 

the specified period, before or after 

the record date, is not attracted 

unless the transactions of  purchase 

as well as the sale of the shares or 

units as the case may be have been 

made within the specified period.  
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In other words, shares or units that 

may have been sold, say, within 10 

days of the record date, but if they 

were purchased beyond the period of 

3 months prior to the record date; 

the disallowance of the loss u/s 

94(7) is not attracted. 

• The computation of the specified 

period of 3 months or 9 months, as 

the case may be, is debatable, in 

view of the varied possible 

interpretations. It would be 

advisable, where possible, to avoid 

the transaction on a date which is 

very close to the period specified 

period prescribed in Section 94(7) of 

the ITA. 
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 Disclaimer 

 This alert has been prepared for general information to our clients; it may not deal with the subject comprehensively. The application of any  

 law stated herein may need evaluation in specific cases under a professional advice. We accept no responsibility for any action taken or inaction, 

 by recipient of this alert. 
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